
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND     

 
UNITED STATES OF AMERICA 
 
                     v.  
 
LEE ELBAZ, 
     a/k/a “Lena Green,” 
 
                     Defendant 
 

Criminal Action No. TDC-18-157 

  
GOVERNMENT’S MOTION TO COMPEL 

 
The United States of America, through its undersigned counsel, respectfully requests 

through this motion that the Court order the defendant to produce to the government (1) any other 

legal opinions not previously disclosed that address her former company’s compliance with laws 

and regulations, including Yukom and WSB Investment Ltd., (2) any documents that show the 

factual bases for the opinions, including communications by the defendant and other employees 

with the attorneys, and (3) any communications about these legal opinions involving the defendant 

and other employees and affiliates of Yukom.  The United States submits this motion after having 

now received and had the opportunity to review the legal opinions the defendant has identified to 

date, and after have also received the defendant’s response to the government’s motion in limine, 

filed yesterday, in which the defendant argued that “her intent to commit fraud or absence of such 

intent, and whether she was acting in good faith, will be at issue at trial[,]” and “[t]o the extent that 

she saw legal opinions or had them described to her, she plainly is entitled to put on evidence about 

those opinions and communications.”  D.E. 226 at 7.   

I. Relevant Background 

On June 21, 2019, the defendant identified certain legal opinions and communications that 

she intends to introduce at trial to advance a “good-faith” defense.  These opinions and 
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communications generally relate to Yukom Communications Ltd’s (“Yukom’s”) business 

operations and purport to opine that Yukom and related entities were in compliance with legal and 

regulatory requirements.   For example, the defendant has identified a March 3, 2016 legal opinion 

authored by an attorney named David Bitton addressing the issue of customer service and retention 

of non-Israeli end-customers in the financial field for Ucom Communications Ltd.  Exhibit A.  The 

opinion concludes that “the activities of Ucom are legal according to the laws of the State of 

Israel,” and that “Ucom may give service and handle end customers from all over the world, 

including in countries (such as the United States)[.]”  Id. at 8.  

Similarly, the defendant has indicated that she intends to rely on an April 14, 2016 legal 

opinion authored by an attorney named Moshe Strugano, which concludes that Yukom’s parent 

holding company, WSB Investment Ltd., “operates in accordance with the laws and regulations in 

its country of incorporation United Kingdom and in full regulatory compliance, in accordance with 

its services provided.”  Exhibit B at 1.  The opinion states that WSB Investment Ltd. “operate[s] 

in accordance with the AML and due diligence policies of the country of incorporation and 

respective target markets[,]” including the United States.  Id.  The defendant has identified 

additional legal opinions that she intends to rely on at trial that address the use of “stage names” 

or pseudonyms, and which are addressed to Yukom, and AGM Markets Pty Limited.  Exhibits C 

and D.  The defendant intends to offer these documents as proof that she believed her company’s 

business operations were fully compliant with its legal regulatory and requirements.  D.E. 226 at 

7.      

While the defendant is entitled to advance a “good-faith defense,” she cannot do so by 

cherry-picking favorable legal opinions about her former company’s operations without disclosing 

all other legal opinions about the legality of the company’s operations, whether such advice is 
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favorable or not.  After litigating filter issues for months, the defendant has explained her sudden 

reversal in litigation strategy as seeking to introduce a “tiny subset” of potentially privileged 

documents that are helpful to her defense, while shielding any remaining potentially privileged 

documents that she received directly from the Filter Team, which she maintains the government 

still has no right to access.  D.E. 226 at 8.   

First, the fact that the defendant is seeking to introduce a “tiny subset” of potentially 

privileged documents is precisely the problem.  The defendant is not permitted to simultaneously 

employ the attorney-client privilege as both a sword and shield.  Now that the defendant has 

selectively disclosed legal opinions to advance a theory that she believed Yukom’s business 

operations complied with all legal and regulatory requirements, any additional potentially 

privileged documents that relate to the issues expressed in those legal opinions are subject to 

disclosure, whether they are favorable to her defense or not.   

Second, the consequence of the defendant’s decision to rely on legal opinions that relate to 

the legality of her former company’s business operations does not turn on the number of opinions 

disclosed, it turns on the subject matter of the opinions themselves.  The defendant’s decision to 

put at issue these opinions at the eleventh hour and shortly after the Court ruled on the filter issues 

surely reflects an understanding that such a decision would have consequences, i.e. a broad waiver 

into any legal advice concerning Yukom’s compliance with legal and regulatory requirements.  Of 

course, the government has no idea how many of the documents that the defendant previously 

complained to this Court had been improperly disclosed to the government are now no longer 

privileged through the defendant’s last-minute waiver. 
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II. Argument 

The defendant’s selective disclosure of potentially privileged documents to advance a 

potential “good faith” defense constitutes a waiver of any attorney-client privilege regarding the 

topics and issues covered by those documents.  See e.g., U.S. ex rel. Drakeford v. Tuomey, 792 

F.3d 364, 391 (4th Cir. 2015) (Wynn, concurring). Whether the defendant styles her intended use 

of these legal opinions and communications as a “good faith” defense or an “advice of counsel 

defense,” the result is the same – a subject-matter waiver:  

Under either scenario—that is, either a formal advice-of-counsel defense or a more 
basic lack-of-mens-rea defense—a defendant’s decision to raise the advice or 
involvement of counsel may serve as a waiver of the attorney-client privilege. That 
rule is premised on notions of basic fairness and common sense.  Put simply, a 
defendant cannot have it both ways; he cannot claim he relied in good faith on the 
advice of counsel while using the privilege to prevent inquiry into the nature of his 
interactions with that counsel.  
 

United States v. Gorski, 36 F. Supp. 3d 256, 268 (D. Mass. 2014). 

 The defendant’s admission that she has provided only a “tiny subset” of potentially 

privileged documents that are favorable to her defense, while maintaining that all related 

documents and communications remain privileged is an abuse of the attorney-client privilege.  See 

United States v. Blizerian, 926 F.2d 1285, 1292 (2d Cir. 1991) (“A defendant may not use the 

privilege to prejudice his opponent’s case or to disclose some selected communications for self-

serving purposes.”).  “The touchstone is fairness; a defendant cannot put his attorney’s advice or 

involvement at issue in a case and then claim a privilege as to the details of that advice or 

involvement.”  United States v. Gorski, 36 F. Supp. 3d 256, 268 (D. Mass. 2014); see also, United 

States v. Moazzeni, 906 F. Supp. 2d 505, 518 (E.D. Va. 2012) (“By placing his attorneys’ 

representation at the center of his defense, [the defendant] has waived any privilege to 

communications within the scope of that issue.”).  If the defendant intends to introduce evidence 
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that she believed in good faith that Yukom was operating within the bounds of the law, the 

defendant must produce “otherwise-privileged communications that defendant[] do[es] not intend 

to use at trial, but that are relevant to proving or undermining” the defense.  United States v. 

Crowder, 325 F. Supp. 3d 131 (D.D.C. 2018).  

Moreover, what is also absent from the legal opinions the defendant intends to introduce 

at trial is the basis for the legal opinions, including any correspondence with the defendant or 

others at Yukom providing relevant facts to the attorneys providing the opinions.  For instance, 

Bitton’s March 4, 2016 legal opinion states “[t]his opinion is conditioned upon disclosure in 

accordance with the provisions of the law and the statements in this opinion.”  Ex. A at 8.  The 

defendant cannot shield the basis of the opinion, while affirmatively using its conclusion.        

III. Conclusion 

For the reasons set forth above, the government respectfully requests that the Court order 

the defendant to produce to the government (1) any other legal opinions not previously disclosed 

that address her former company’s compliance with laws and regulations, including Yukom and 

WSB Investment Ltd., (2) any documents that show the factual bases for the opinions, including 

communications by the defendant and other employees with the attorneys, and (3) any 

communications about these legal opinions involving the defendant and other employees and 

affiliates of Yukom.   
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Respectfully submitted, 
  
      Robert A. Zink 
      Acting Chief, Fraud Section 
      Criminal Division 
      U.S. Department of Justice 
  
     By:  /s/                

Henry P. Van Dyck, Deputy Chief  
Caitlin R. Cottingham, Trial Attorney  
L. Rush Atkinson, Trial Attorney 
 
Fraud Section, Criminal Division 
U.S. Department of Justice 
1400 New York Ave. N.W. 
Washington, D.C. 20530 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on July 3, 2019, I electronically filed the foregoing with the Clerk of 

the Court by using the CM/ECF system, which will notify counsel for the defendant of the filing. 

  
     By:  /s/      
      L. Rush Atkinson 

Trial Attorney 
Fraud Section, Criminal Division 
U.S. Department of Justice 

 
 

Case 8:18-cr-00157-TDC   Document 232   Filed 07/03/19   Page 7 of 7


