
UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  
SHENGKANG FEI, RICHARD YUQIANG LU, and 
RANRAN XU, 

    Petitioners, 

v.

WEILI SU and FLASH BRIGHT POWER LIMITED, 

    Respondents. 

:

:

:

:

:

              Civil Action No. _____ 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  

PETITION TO CONFIRM ARBITRATION AWARD 

Petitioners Shengkang Fei, Richard Yuqiang Lu, and Ranran Xu (“Petitioners”) hereby 

petition this Court for an order and judgment confirming a final, binding arbitration award (“Final 

Award”) handed down by a tribunal seated before the Hong Kong International Arbitration Centre 

(“HKIAC”) on May 25, 2018, against Respondents Weili Su and Flash Bright Power Limited (the 

“Respondents”).  The Petition is supported by an accompanying memorandum of law and 

Declaration of John Han dated January 29, 2018 (“Han Decl.”).  In support of this Petition, 

Petitioners respectfully state as follows: 

NATURE OF ACTION 

1. Petitioners bring this proceeding under Section 207 of the Federal Arbitration Act 

(“FAA”), 9 U.S.C. § 207, and Article III of the 1958 Convention for the Recognition and 

Enforcement of Foreign Arbitral Awards (the “New York Convention”), made applicable by 9 

U.S.C. § 201, to confirm the Final Award.  A tribunal of three arbitrators (the “Tribunal”) that 

issued the Final Award was duly constituted under the 1976 United Nations Commission on 
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International Trade Law (“UNCITRAL”) and the 2015 HKIAC Procedures for the Administration 

of Arbitration under the UNCITRAL rules. 

2. The Final Award concluded the arbitration proceeding between Petitioners and 

Respondents, Case No. HKIAC/PA15047 (the “Arbitration”).  Petitioners respectfully request that 

this Court confirm the Final Award and incorporate its terms into a judgment in favor of Petitioners.  

Petitioners also seek to recover the fees and expenses incurred in confirming the Final Award, 

along with such further relief as this Court may find just and proper. 

PARTIES 

3. Petitioners are former minority shareholders of a corporation domiciled in Cayman 

Islands called Sky Solar Holdings Co. Ltd. (“Sky Solar”), which operated solar power parks around 

the world.  (Han Decl. Ex. 1 (“Final Award”) ¶¶ 13–14.)  Petitioners Fei and Xu are citizens and 

residents of China.  Petitioner Lu is a citizen of China and a resident of Canada. 

4. Respondent Weili Su was the founder, indirect controlling shareholder, and 

Chairman of Sky Solar’s Board of Directors.  Respondent Su is a citizen and resident of Beijing, 

China.

5. Respondent Flash Bright Power Ltd. (“Flash Bright”) is a corporation domiciled in 

the British Virgin Islands, with its registered office at Romasco Place, P.O. Box 3140, Wickhams 

Cay 1, Road Town, Tortola VG1110.  Respondent Flash Bright is wholly-owned by Respondent 

Su and was the direct controlling shareholder of Sky Solar during the events giving rise to the Final 

Award.

Case 1:19-cv-00893   Document 1   Filed 01/29/19   Page 2 of 14



3

JURISDICTION AND VENUE 

6. This proceeding arises under Article III of the New York Convention.  Chapter 2 

of the Federal Arbitration Act, codified at 9 U.S.C. § 201 et seq., applies the New York Convention 

to international arbitration award-recognition actions brought in the courts of the United States. 

7. This Court has jurisdiction over the subject matter of this proceeding under 9 U.S.C. 

§ 203, which provides that “[t]he district courts of the United States . . . shall have original 

jurisdiction over” any “action or proceeding falling under the [New York] Convention.”  This 

proceeding “fall[s] under the Convention” because it arises out of a commercial contract between 

Petitioners and Respondents, none of whom are citizens of the United States. See 9 U.S.C. § 202 

(providing that an “arbitral award arising out of a legal relationship . . . which is considered as 

commercial . . . falls under the Convention” unless the relationship is “entirely between citizens of 

the United States”).  In addition, the Final Award was made in Hong Kong, a Special 

Administrative Region of the People’s Republic of China.  The New York Convention applies 

within Hong Kong by virtue of China’s accession to the Convention. See (Han Decl. Ex. 5 (New 

York Convention Contracting States).) 

8. Because this proceeding is also a “civil action[] arising under the . . . laws, or 

treaties of the United States,” 28 U.S.C. § 1331 independently gives the Court subject-matter 

jurisdiction over this action. 

9. The Court also has personal jurisdiction over Respondents pursuant to N.Y. 

C.P.L.R. 302(a)(1), which grants the Court personal jurisdiction over “non-domiciliaries” based 

on actions “arising from” “business within the state.”  The basis of the arbitration that resulted in 

the Final Award was an initial public offering (“IPO”) that the Respondents caused to take place 

on the National Association of Securities Dealers Automated Quotations (“NASDAQ”) stock 
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exchange, which is based in New York.  The Final Award held the Respondents jointly and 

severally liable for breach of a contract governed by New York law because Respondents failed to 

use their “reasonable best efforts” to cause the IPO of Sky Solar on NASDAQ.  The Final Award 

found that Respondent Su clandestinely caused a separate company, which he owned, to be listed 

on NASDAQ without Petitioners’ knowledge or participation.  (Final Award ¶¶ 167-168, 172-173.)  

Petitioners’ claims therefore arise in substantial part from Respondents’ business dealings in New 

York.

10. Alternatively, the Court may exercise quasi in rem jurisdiction over Respondents, 

who are believed to have property in New York that can be executed upon to satisfy the Final 

Award.

11. Venue in this District is proper under 28 U.S.C. § 1391(c)(3), which permits 

respondents “not resident in the United States” to be sued “in any judicial district.” 

BACKGROUND

12. The Final Award resolved a dispute between Petitioners and Respondents that arose 

under a Shareholders Agreement dated January 22, 2010 (the “Shareholders Agreement”), setting 

forth certain rights and obligations governing the relationship among Sky Solar and its 

shareholders.  (Han Decl. Ex. 2 (“Shareholders Agreement”).)  Petitioners Fei and Lu were 

shareholders of Sky Solar when the Shareholders Agreement was executed on January 22, 2010.  

See (Shareholders Agreement at Schedule 1.)  Petitioner Xu became a party to the Shareholders 

Agreement a few months later, when she was granted 300,000 shares in Sky Solar and signed a 
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Deed of Adherence assuming all rights and obligations conferred upon shareholders under the 

Shareholders Agreement.  (Final Award ¶ 99.) 

13. Among many other things, the Shareholders Agreement obligated Sky Solar to “use 

its commercially reasonable best efforts” to pursue an initial public offering (“IPO”) on the 

NASDAQ securities exchange in New York.  (Shareholders Agreement § 8.1(a).)  The 

Shareholders Agreement made the Controlling Shareholder (Respondent Flash Bright) and 

Founder (Respondent Su) liable in the event that Sky Solar failed to perform its “obligations, 

covenants, and undertakings” under the Shareholders Agreement.  (Id. § 6.11.)  The Shareholders 

Agreement likewise required Su and Flash Bright to cause Sky Solar to complete the IPO “as soon 

as practicable.”  (Id. § 8.1(d).) 

14. On June 24, 2013, Respondent Su clandestinely caused the incorporation of a new 

company, Sky Power Group Limited (“Sky Power”), as a wholly owned subsidiary of Sky Solar.  

(Final Award ¶ 106.)  Just over two months later, Sky Solar and Sky Power executed a one-for-

one share swap (the “Share Swap”), in which shareholders owning 94.8% of Sky Solar transferred 

their shares for an equivalent interest in Sky Power.  (Id. ¶ 109.)  The Share Swap was conducted 

in secret without the Petitioners’ participation or knowledge. 

15. Around the same time, Respondents incorporated another company, Sky Solar 

Holdings Limited (the “Holding Company”).  The Holding Company was created as a wholly 

owned subsidiary of Sky Power.  (Id. ¶ 107.)  After the Holding Company was established, 

Respondents stripped Sky Solar of its assets and transferred them to the Holding Company.  (Id. 

¶¶ 109, 112.)  On November 13, 2014, the Holding Company was listed on NASDAQ.  (Id. ¶ 114.)  

To this day, the Holding Company remains listed on the NASDAQ.  (Han Decl. Ex. 6 (NASDAQ 

Real Time Quote and Profile.)  Sky Solar, by contrast, is a substantially worthless entity. 
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THE ARBITRATION AND THE FINAL AWARD 

16. Section 15.2 of the Shareholders Agreement provided for final, binding arbitration 

in the event of a dispute between the Parties: 

Any dispute or claim arising out of or in connection with or relating 
to this Agreement, or the breach, termination or invalidity hereof 
(including the validity, scope and enforceability of this arbitration 
provision), shall be finally resolved by arbitration in [Hong Kong] 
under the auspices of the [Hong Kong International Arbitration 
Centre] and in accordance with the UNCITRAL Arbitration Rules 
as are in force at the date of this Agreement and as may be amended 
by the rest of this Section 15.2. 

* * * 

Any award made by the [Tribunal] shall be final and binding on each 
of the Parties that were parties to the dispute.  The Parties expressly 
agree to waive the applicability of any laws and regulations that 
would otherwise give the right to appeal the decisions of the 
[Tribunal] so that there shall be no appeal to any court of law for the 
award of the [Tribunal], and a Party shall not challenge or resist the 
enforcement action taken by any other Party in whose favor an 
award of the [Tribunal] was given. 

(Shareholders Agreement § 15.2.)

17. Respondents’ clandestine transfer of Sky Solar’s assets to the Holding Company 

destroyed the value of Petitioner’s Sky Solar shares and left Sky Solar as an empty shell.  To 

recover for their losses, Petitioners initiated the Arbitration pursuant to Section 15.2 of the 

Shareholders Agreement, bringing claims against Respondents for breach of the Shareholders 

Agreement, breach of fiduciary duty, fraud, conversion, and quantum meruit.  (Final Award ¶ 118.) 

18. The Tribunal was duly constituted according to the procedure set forth in the 

Shareholders Agreement and included, as presiding arbitrator through appointment by the HKIAC, 

Dr. Michael Moser, an Honorary Chairperson of the HKIAC with more than 30 years of 

international arbitration experience.  (Final Award ¶ 26.)  The other arbitrators were Ms. Teresa 

Cheng, Senior Counsel, who later became Secretary for Justice for the Hong Kong Department of 
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Justice, and Mr. Tony ZhenAn Zhang, a partner in the Shanghai office of a China-based law firm.  

Professor Benjamin Hughes, an associate professor at Seoul National University Law School, was 

later appointed to the Tribunal on January 12, 2018, to replace Ms. Cheng, Senior Counsel, after 

Ms. Cheng was appointed as the Secretary of Justice of Hong Kong.  (Id. ¶ 51.)

19. Respondents made an initial challenge to the enforceability of the arbitration clause 

in the Shareholders Agreement, which the Tribunal rejected.  (Id. ¶¶ 241-243.)  As stipulated in 

the Shareholders Agreement, the Arbitration was conducted in Hong Kong under the UNCITRAL 

Arbitration Rules.  (Id. ¶ 24.)  The Tribunal considered several rounds of written submissions from 

both parties (accompanied by exhibits, legal authorities, and, in Petitioners’ case, witness 

statements) and held an in-person hearing over two days in January 2018, at which both parties 

participated and were represented by counsel.  (Id. ¶¶ 52, 53.)  On May 25, 2018, after hearing the 

parties’ oral presentations and accepting post-hearing briefing from both Parties, the Tribunal 

issued the 56-page Final Award.  

20. The Final Award unanimously concluded that Respondents breached their 

obligations under Sections 3.8 and 8.1 of the Shareholders Agreement by causing the transfer of 

Sky Solar’s assets to a separate entity they controlled and causing the IPO of the other company 

instead of Sky Solar.  (Id. ¶¶ 167, 172–74.)  The Tribunal determined that Respondents had not 

used their “commercially reasonable best efforts” to effect an IPO of Sky Solar but, instead, secrety 

transferred the assets of Sky Solar to the Holding Company, completing the contemplated IPO 

with a company that was “essentially the same entity as [Sky Solar]” in all but one respect—

Petitioners had no beneficial interest in the Holding Company, and thus no ability to gain from its 

being listed on a public exchange.  (Id. ¶¶ 158–160, 168.)  The Tribunal observed that the evidence 

cast Respondent Su’s conduct in a particularly negative light, suggesting “that Mr. Su viewed [Sky 
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Solar] and the shares” “as his own private property, which he could deal with as he saw fit”—a 

view that the Tribunal characterized as “wholly inconsistent with the legal position in regard to 

shareholder rights.”  (Id. ¶ 166.)

21. The Tribunal determined that Respondents’ breaches of the Shareholders 

Agreement “deprived [Petitioners] of the opportunity to participate in the . . . Share Swap and 

ultimately benefit from the [Holding Company] IPO” by selling their shares on the public 

exchange.  (Id. ¶ 194.)  Accordingly, the Tribunal calculated Petitioners’ damages according to the 

average price per share of stock in the Holding Company over the first 10 days of trading (US 

$10.07), multiplied by the number of shares in Sky Solar owned by each Petitioner that, but for 

Respondents’ conduct, could have been swapped one-for-one with shares in the Holding Company.  

(Id. ¶ 199–200.)  The Final Award directed the Respondents (i) to pay to Petitioners total damages 

of US $12,461,625 and legal fees and costs of US $74,200.40 and (ii) to pay the Tribunal’s and 

the HKIAC’s fees and expenses of HK $2,854,846.49 and HK $180,822.50, respectively.  (Id. ¶ 

274(c) & (f).)  Because Respondents failed to pay the Tribunal’s and HKIAC’s fees and expenses, 

Petitioner Fei personally paid those amounts.  (Declaration of Shengkang Fei dated January 29, 

2019 (“Fei Decl.”) ¶ 5.) 

22. In addition, the Tribunal awarded Petitioners “post-award interest . . . at the 

prevailing High Court of Hong Kong SAR default rate (currently 8% per annum) on any 

outstanding amount under this [Final] Award starting from the date of this [Final] Award.”  (Id. ¶

202 (footnote omitted).)  The High Court’s default rate remains at 8% per annum.  (Han Decl. Ex. 

4 (Interest on Judgments and Interest Rates published by the Hong Kong Judiciary).)  As of January 

29, 2019, interest has accrued on the total amounts due under the Final Award in the amount of 

$696,773, and interest continues to accrue at a rate of $2,832.41 per day.  (Han Decl. Ex. 3 (Interest 

Case 1:19-cv-00893   Document 1   Filed 01/29/19   Page 8 of 14



9

Calculation).)  Thus, the total amount due under the Final Award as of January 29, 2019, is US 

$13,619,646.19.  (Id.)

23. On August 24, 2018, Respondents applied to set aside the Final Award in Hong 

Kong, but no court—in Hong Kong or anywhere else—has suspended, stayed enforcement of, or 

set aside the Final Award.  (Han Decl. ¶ 3.)  The same grounds raised by Respondents to set aside 

the Final Award were previously argued before and rejected by the Tribunal.  On October 24, 2018, 

Petitioners counterclaimed against Respondents in the Hong Kong proceedings to recognize the 

Final Award.  (Id.)  On November 21, 2018, the High Court of Hong Kong granted Petitioners an 

injunction freezing Respondent Su’s assets in Hong Kong after it was discovered that he had 

transferred his shares in a valuable Hong Kong company to a nominee in Mainland China at under 

value eight days after Petitioners counterclaimed to recognize the Final Award in Hong Kong.  (Id.

¶ 4.)  The injunction was subsequently continued on November 30, 2018, after an inter partes

hearing.  (Id. ¶ 4.) 

24. Respondents have the ability to pay the judgment yet they have not done so.  

Respondent Su has represented to the court in Hong Kong that he has more than sufficient assets 

to satisfy the Final Award.  (Fei Decl. ¶ 6.)  He points out, for example, that he indirectly owns 

102,681,110 shares of Sky Solar Holdings, Ltd., which according to him are worth approximately 

US $12.6 million.  (Id.)  Accordingly, he states that Petitioners can seek recognition and 

enforcement of the Final Award in jurisdictions outside of Hong Kong, including in the United 

States.  (Id.)

BASIS FOR CONFIRMATION OF THE FINAL AWARD 

25. The Final Award is a well-reasoned award, issued by respected jurists, in a 

proceeding in which all parties bound by the Final Award actively participated.  There is no reason 

why the Final Award should not be confirmed. 
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26. Under the New York Convention, as incorporated into U.S. law through the Federal 

Arbitration Act, an arbitral award must be confirmed unless one of a limited number of grounds 

for refusal or deferral applies: “Within three years after an arbitral award falling under the 

Convention is made, any party to the arbitration may apply to any court having jurisdiction under 

this chapter for an order confirming the award as against any other party to the arbitration.  The 

court shall confirm the award unless it finds one of the grounds for refusal or deferral of recognition 

or enforcement of the award specified in the said Convention.”  9 U.S.C. § 207.

27. The party opposing confirmation has the burden of showing that such a ground 

applies.  See Telenor Mobile Commc’ns AS v. Storm LLC, 584 F.3d 396, 405 (2d Cir. 2009).  (“The 

party opposing enforcement of an arbitral award has the burden to prove that one of the seven 

defenses under the New York Convention applies. . . . The burden is a heavy one as the showing 

required to avoid summary confirmance is high.”).  Respondents cannot meet that burden here. 

28. The grounds on which a court can refuse or defer confirmation are: 

� the lack of a valid arbitration agreement between the parties; 

� that the award resolves a dispute outside the scope of the parties’ arbitration agreement; 

� that the award resolves a dispute that, under the laws of the country where confirmation 
is sought, cannot be resolved through arbitration; 

� that the award debtor had no notice of the arbitration proceedings or was unable to 
meaningfully participate; 

� that the tribunal was composed and/or the arbitration used procedures inconsistent with 
the parties’ arbitration agreement; 

� that the award is not yet binding or has been set aside by a competent authority of the 
country in which, or under the law of which, the award was made; or 

� that confirming the award would contravene the public policy of the country where 
confirmation is sought. 

See New York Convention art. V. 

29. As explained further in the accompanying brief, none of these grounds applies here.  

The plain language of Section 15.2 of the Shareholders Agreement makes clear that Respondents 
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and Petitioners agreed that certain disputes could be resolved by arbitration.  (Shareholders 

Agreement § 15.2)  The Arbitration concerned precisely such a dispute—i.e., one “arising out of 

or in connection with or relating to [the Shareholders] Agreement, or the breach, termination, or 

invalidity” of that agreement.  (Id. § 15.2(a).)  Nothing in the laws of the United States prohibits 

resolving this type of dispute through arbitration; to the contrary, the United States has long 

favored arbitration for the resolution of international commercial disputes.  See Mitsubishi Motors 

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 631 (1985) (endorsing “emphatic federal 

policy in favor of arbitral dispute resolution,” which “applies with special force in the field of 

international commerce”).

30. There can be no dispute that Respondents had notice of the Arbitration and actively 

participated in each of its stages.  The Tribunal was composed and followed the procedures 

according to the parties’ agreement to arbitrate.  The Final Award is binding on the parties, as 

provided in the arbitration clause of the Shareholders Agreement, and the Final Award has not 

been set aside.  Finally, the Final Award is a money award for a breach of a commercial contract 

and confirming the Final Award would offend no public policy of the United States.  Accordingly, 

the New York Convention requires confirmation of the Final Award. 

COUNT I 
(CONFIRMATION OF FINAL AWARD UNDER 9 U.S.C. § 207) 

31. Petitioners incorporate each and every allegation in the preceding paragraphs as if 

set forth fully herein. 

32. The United States is a contracting party to the New York Convention, as is the 

People’s Republic of China.  China’s accession to the New York Convention renders the 

Convention applicable in Hong Kong. 

Case 1:19-cv-00893   Document 1   Filed 01/29/19   Page 11 of 14



12

33. The Final Award is governed by the New York Convention (made applicable in 

this proceeding by Chapter 2 of the Federal Arbitration Act, 9 U.S.C. § 201 et seq.) because the 

Final Award arises out of a commercial contract between Petitioners and Respondents, none of 

whom are citizens of the United States.  See 9 U.S.C. § 202. 

34. Article IV of the New York Convention provides that a party applying for 

confirmation of an award “shall, at the time of the application, supply: (a) [t]he duly authenticated 

original award or a duly certified copy thereof; [and] (b) [t]he original agreement [to arbitrate] or 

a duly certified copy thereof.”  A duly authenticated copy of the Final Award is attached as Exhibit 

1 to the Han Declaration, and a duly authenticated copy of the Shareholders Agreement (which 

sets forth the parties’ agreement to arbitrate in Section 15.2) is attached as Exhibit 2 to the Han 

Declaration. 

35. The Final Award arose out of a legal relationship that is commercial within the 

meaning of 9 U.S.C. § 202. 

36. Under Article 18 of the UNCITRAL rules, the Final Award was “made at the place 

of arbitration.”  Per the parties’ agreement to arbitrate, Hong Kong was the place of arbitration.  

(Shareholders Agreement § 15.2(a).) 

37. Under Article 34 of the UNCITRAL rules, the Final Award is “final and binding 

on the parties.”  In addition, the Shareholders Agreement explicitly provides that any arbitration 

award “shall be final and binding on each of the . . . parties to the dispute.”  (Id. § 15.2(g).) 

38. 9 U.S.C. § 207 provides that, in an action to confirm an award governed by the New 

York Convention, the “court shall confirm the award unless it finds one of the grounds for refusal 

or deferral of recognition or enforcement of the award specified in the said Convention.”  9 U.S.C. 

§ 207 (emphasis added).  The party resisting confirmation has the “heavy” burden of proving that 
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one of the Convention’s limited, enumerated grounds for refusing or deferring recognition applies.  

See Zeiler v. Deitsch, 500 F.3d 157, 164 (2d Cir. 2007) (observing that party opposing 

confirmation has burden to prove that an enumerated defense to confirmation applies, and 

characterizing burden as “a heavy one, as the showing required to avoid summary confirmance is 

high”) (internal citations omitted). 

39. As explained in the accompanying brief, none of the New York Convention’s 

enumerated grounds for refusing or deferring recognition apply to the Final Award. 

40. Under 9 U.S.C. § 207 and Article III of the New York Convention, Petitioners are 

entitled to an order confirming the Final Award.  Petitioners respectfully request that the Court 

confirm the Final Award by entering judgment in favor of Petitioners and against Respondents in 

the amount of the Final Award, with interest as provided therein, plus the costs of this proceeding. 

PRAYER FOR RELIEF 

 WHEREFORE, Petitioners respectfully request: 

a. an order of this Court, under 9 U.S.C. § 207 and Article III of the New York 
Convention, confirming the Final Award and entering judgment thereon; 

b. a judgment in favor of Petitioners and against Respondents that conforms to the 
Final Award; 

c. an award of post-judgment interest under 28 U.S.C. § 1961; 

d. an award of costs incurred by Petitioners in bringing this proceeding, including 
reasonable attorneys’ fees;  

e. an order of this Court retaining jurisdiction over the matter for any further 
proceedings as may be necessary to enforce the Final Award and any further awards 
or judgments which may be obtained by Petitioners against Respondents; and 

f. any other relief that this Court, in the interests of justice, deems necessary and 
proper.

Case 1:19-cv-00893   Document 1   Filed 01/29/19   Page 13 of 14



14

Dated:  January 29, 2019 
 New York, New York 

_/s/ John Han_____
John Han 
KOBRE & KIM LLP 
800 Third Avenue 
New York, NY 10022 
Telephone:  (212) 488-1200 

Attorneys for Petitioners Shengkang Fei, 
Richard Yuqiang Lu, and Ranran Xu 
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