
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------------ X 
THE NEW YORK TIMES COMPANY and 
CHARLIE SAVAGE, 

Plaintiffs, 

-against-

UNITED STATES DEPARTMENT OF JUSTICE, 

Defendant. 

------------------------------------------------------------------ X 

14 Civ. 3777 (JPO) 

DECLARATION OF JOHN H. DURHAM 

I, John H. Durham, pursuant to 28 U.S.C. § 1746, declares the following: 

I. I am Counsel to the United States Attorney for the District of Connecticut. I have 

been employed as a federal prosecutor since December 20, 1982, when I became a Trial 

Attorney for the New Haven Field Office of the Boston Strike Force on Organized Crime. I 

served as the Strike Force Chief in the District of Connecticut from 1987 until September 1989. 

In September 1989, I became Chief of the Criminal Division for the United States Attorney's 

Office for the District of Connecticut and served in that position until March 1994, when I 

became the Deputy United States Attorney for the Office. 1 I became Counsel to the United 

States Attorney in March 2008. At various times, I have also served as the Interim United States 

Attorney for the District of Connecticut, Special Attorney in the District of Massachusetts, and 

Special Attorney in the Southern District of New York investigating allegations of corruption 

within a federal law enforcement agency. 

1 In the District of Connecticut, the Deputy United States Attorney is the position commonly known 
in other districts as the First Assistant United States Attorney. 
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2. The statements made in this declaration are based on my personal knowledge of the 

facts, as well as information obtained and reviewed in the course of my official duties. 

3. I understand that plaintiffs in the above-captioned action submitted two Freedom of 

Information Act ("FOIA") requests dated April II, 2014. The first, submitted to the Department 

of Justice ("DOJ"), sought the following: 

"[A] copy of any reports to the attorney general or deputy attorney general describing or 
presenting findings from the investigation led by Assistant U.S. Attorney John Durham of 
the District of Connecticut into the destruction of interrogation videotapes by the Central 
Intelligence Agency and into whether federal laws were violated in connection with the 
interrogation of specific detainees at overseas investigations." 

(See Declaration of Douglas Hibbard dated Dec. 9, 2014 ("Hibbard Dec!."), Ex. A). The second, 

submitted to DOJ and the Federal Bureau oflnvestigation ("FBI"), sought "copies of the FD-302 

reports summarizing interviews conducted as part of' the investigations described above. (See 

Declaration of David E. McCraw dated Oct. 31, 2014, Ex. P). 

4. I submit this Vaughn declaration to provide detail and context concerning the records 

sought in plaintiffs' FOIA requests and DOJ's invocation of FOIA Exemption 5, in conjunction 

with the work product doctrine, to withhold from public disclosure all FD-302 reports prepared 

in connection with the investigations described in paragraphs 3, 12, and 20 of this declaration. I 

understand that DOJ has invoked FOIA Exemption 5, in conjunction with the deliberative 

process privilege and work product doctrine, to withhold from public disclosure copies of all 

reports made to the Attorney General and/or Deputy Attorney General describing or presenting 

my findings concerning these same investigations. (See generally Hibbard Decl.).2 

5. On January 2, 2008, Attorney General Michael Mukasey appointed me to serve as 

Acting United States Attorney for the Eastern District of Virginia in connection with a federal 

2 All of the responsive records discussed in this declaration are classified pursuant to Executive 
Order 13,526. Accordingly, the descriptions contained herein are necessarily limited so as not to reveal 
classified information. 

2 
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criminal investigation into the destruction of certain videotaped interrogations of detainees by the 

Central Intelligence Agency (the "CIA tapes investigation"). In my capacity as Acting United 

States Attorney for the Eastern District of Virginia, I was responsible for directing and · 

supervising the investigative efforts of a team of lawrers and Special Agents of the Federal 

Bureau oflnvestigation ("FBI") conducting the investigation into the destruction of the CIA 

videotapes. The investigation was generally staffed with approximately fourteen FBI Special 

Agents and five career Department of Justice prosecutors, including myself. My mandate also 

included conducting any related criminal prosecutions. 

6. On August 24,2009, Attorney General Eric H. Holder expanded my'mandate to 

include a preliminary review into whether federal laws were violated in connection with the 

interrogation of certain detainees at overseas locations (the "CIA interrogations investigation"). 

In that capacity, I was to recommend to the Attomey General whether there was sufficient 

predication for any full investigations into whether the law was violated in connection with any 

of those interrogations. In the event the Attorney General approved my recommendation to 

launch a full criminal investigation, I again was to determine whether any criminal prosecutions 

should be brought. In connection with this assignment, I was responsible for directing and 

supervising the investigative efforts of a team of lawyers and FBI Special Agents. 

The CIA Tapes Investigation 

7. Beginning with my appointment as Acting United States Attorney for the Eastem 

District of Virginia, a fully-staffed team of prosecutors and agents was assembled and actively 

gathered information and evidence relating to the destruction of the videotapes in issue. While I 

reported directly to the Offices of the Attorney General and Deputy Attorney General, I was 

given complete freedom with respect to the nature and conduct of the investigation and the 
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prosecutive decisions made. Indeed, there was a compelling national interest in ensuring that the 

criminal investigation was conducted in a manner that would engender public trust in its 

outcome. 

8. The questions under active review included, among other things, who destroyed the 

interrogation videotapes, who made the decision to destroy the tapes, and whether there was the 

requisite criminal intent in connection with the destruction to warrant federal criminal charges 

being brought against anyone. More specifically, the team examined whether any person or 

persons obstructed justice, made false statements, or acted in contempt of court or Congress in 

connection with the destruction of the videotapes. With respect to potential obstruction of justice 

offenses, my team investigated whether the destruction of the videotapes violated any order 

issued by any federal judicial officer, and, if so, what the person or persons' knowledge, motive, 

and/or intent was in destroying the tapes or causing their destruction. The investigation was 

extraordinarily thorough and dispassionate. 

9. As relevant here, the team prepared two substantive reports in connection with this 

investigation. Specifically, the team prepared a 1037-page report (comprised of a 723-page 

memorandum and 314-page appendix) that memorialized our analyses and thought processes 

concerning whether to initiate any criminal prosecutions and our ultimate conclusion not to file 

charges. (See Hibbard Dec!. Ex. C (hereinafter "Vaughn Index") #3, 4). As of November 9, 

2010, when the Department of Justice announced this decision, the report existed in draft fonn 

pending a classification review. However, at that time, and even at the time classification review 

had been completed and the report was finalized, on or about January 18, 20 II, the team was still 

actively reviewing several issues and certain evidence, including whether there had been any 

chargeable instances of false statements or grand jury perjury in the course of the investigation, 
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as well as the circumstances surrounding other prior sworn testimony provided by high-level 

officials about the tapes' destruction, including whether such testimony was perjurious. The 

team's evaluation of those open issues was subsequently memorialized in a "memorandum to 

file," the final and draft versions of which I provided to the Deputy Attorney General in 2012. 

(See Vaughn Index #15, 16). 

10. The reports described in paragraph 9 (the "CIA tapes investigation reports") involved 

an exhaustive analysis of the tremendous volume of evidence amassed during the CIA tapes 

investigation. Beyond evaluating facts, statements and testimony of witnesses, and other 

evidence as it related to the criminal investigation of the destruction of the videotapes, the CIA 

tapes investigation reports assessed the admissibility of the evidence in judicial proceedings and 

identified other strengths and weaknesses associated with the evidence. In addition, in light of 

our assessment of the evidence, the reports thoroughly analyzed the type and nature of criminal 

charges that could be brought against suspected wrongdoers, along with various defenses that 

could be raised in opposition to any such charges. In evaluating the factual and legal issues that 

would likely arise in connection with potential criminal prosecutions, the reports are replete with 

the opinions and mental impressions of the attorneys and agents who conducted the 

investigation. I modeled the format of the reports from criminal prosecution memoranda, which 

are prepared in connection with a determination to bring a criminal action. Aspects of the 

reports' analysis, including discussions of investigative paths pursued, the admissibility of 

certain evidence, the types of evidence that might be required to successfully bring a prosecution 

under the pertinent statutes, the likelihood of succeeding in prosecuting certain crimes, and 

potential defense strategies, also apply to other current or contemplated prosecutions involving 

similar evidence or similar contemplated charges. 
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11. My reports concerning the CIA tapes investigation did not contain any policy 

recommendations or determinations. Rather, I analyzed the issues presented from the viewpoint 

of a prosecutor, assessing whether there existed sufficient evidence to warrant filing criminal 

charges. I expected that these reports would remain confidential, and did not disseminate them 

to any person or entity other than to the offices of the Attorney General and the Deputy Attorney 

General. 

12. In addition to preparing the CIA tapes investigation reports, as part of the ongoing 

CIA tapes investigation, the team conducted a series of interviews of potential witnesses, and for 

each interview, prepared an FD-302. An FD-302 is a form filled out by one or more FBI Special 

Agents, which memorializes the statements made by a potential witness in the course of an 

interview conducted by FBI Special Agents, sometimes in conjunction with federal prosecutors. 

My team conducted these interviews in connection with our evaluation of whether criminal 

prosecutions were warranted. These interviews were done under my supervision and at my 

direction. (See Hibbard Dec!. Ex. D] ("I have also directed the FBI to conduct the investigation 

under Mr. Durham's direction.")). The attorneys on my team selected many of the witnesses to 

interview. Along with one or more FBI Special Agents, either I or an attorney from my team 

attended the overwhelming majority of these interviews. Attorneys who attended the interviews, 

including myself, actively participated in questioning the witnesses. I personally reviewed 

virtually all of the resulting FD-302s and assisted in editing some of those 302s relating to 

interviews in which I participated. To the best of my knowledge, none of the FD-302s prepared 

in connection with the CIA tapes investigation have been disclosed in connection with any 

judicial or administrative proceedings to any person outside of the government or have otherwise 

been publicly disclosed. 
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The CIA Interrogations Investigation 

13. Our investigation of whether federal laws were violated in connection with the 

treatment and interrogation of specific detainees primarily entailed investigating whether any 

unauthorized interrogation techniques were used by CIA interrogators, and if so, whether such 

conduct could constitute violations of any applicable criminal statutes. As with the CIA tapes 

investigation, I had full autonomy and independence with respect to the nature and conduct of 

the preliminary review of these matters and both of the resulting full criminal investigations. I 

identified the matters to include within my review. 

14. As the preliminary review unfolded, I generated two interim reports advising the 

Attorney General and Deputy Attorney General of preliminary reviews that had been completed 

and closed. (See Vaughn Index #1, 5). Ultimately I provided a final report dated May 26,2011. 

(See id. #7). Among other things, these reports discussed the strengths and weaknesses of the 

facts and evidence uncovered in the course of the preliminary reviews, the potential applicability 

of various criminal statutes against that evidence, and ultimately why no full criminal 

investigations should be pursued with the exception of the two matters described in paragraph 15 

below. The reports also discussed limitations on the evidence available to my team, and 

reviewed previous investigations conducted by other government entities. 

15. On December 14,2010, and May 26,2011, respectively, I submitted two reports that 

provided additional detail to support my recommendation that full criminal investigations be 

opened to further examine the circumstances surrounding the deaths of two individuals who were 

in United States custody overseas at the time they died. (See Vaughn Index #2, 11 ). These 

memoranda contain an in-depth recitation, analysis, and evaluation of the facts and evidence 

uncovered in the course ofmy preliminary reviews as well as supporting legal and factual 
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justification for my recommendation that full criminal investigations were warranted under the 

governing standards. These reports further outlined the key areas we would pursue in a full 

criminal investigation, as well as the potentially applicable criminal statutes. The Attorney 

General was the final decisionmaker as to whether these full criminal investigations should be 

pursued. 

16. On June 30, 20 II, the Attorney General announced that he accepted my 

recommendations to open two full criminal investigations. 

17. With respect to the two full criminal investigations that the investigative team 

subsequently conducted, both of which involved extensive grand jury proceedings, I ultimately 

determined that no criminal charges should be filed. My determinations were embodied in two 

separate reports dated March 14, 2012, and July 11, 2012, and addressed to the Attorney General 

and Deputy Attorney General. (See Vaughn Index #13, 18). On August 30,2012, the Attorney 

General announced that the two full criminal investigations were closed. 

18. Similar to the CIA tapes investigation reports described in paragraph I 0 of this 

declaration, the reports described in paragraph 17 immediately above memorialized our analyses 

and thought processes concerning whether to initiate any criminal prosecutions and our ultimate 

conclusion not to file charges. Specifically, the reports traced the path of our investigations into 

the two detainee deaths, highlighting critical investigative steps, and analyzed the substantial 

volume of evidence gathered during the investigations. Beyond evaluating facts, statements and 

testimony of witnesses, and other evidence as they related to the criminal investigations, these 

reports assessed the admissibility of the evidence in judicial proceedings and identified other 

strengths and weaknesses associated with the evidence. In addition, in light of our assessment of 

the evidence, the reports thoroughly analyzed the type and nature of criminal charges that could 
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be brought against suspected wrongdoers, along with various defenses that could be raised in 

opposition to any such charges. The reports also discussed what the evidenced showed and did 

not show, and evaluated previous investigations conducted by other entities. In evaluating the 

factual and legal issues that would likely arise in connection with potential criminal prosecutions, 

the reports are replete with the opinions and mental impressions of the attorneys and agents who 

conducted the investigations. As a general matter, I modeled the format of the reports from 

criminal prosecution memoranda, which are prepared in connection with a determination to bring 

a criminal action. 

19. None of the reports generated in the course of the CIA interrogations investigation 

contained any policy recommendations or determinations. Rather, I analyzed the issues 

presented from the viewpoint of a prosecutor, assessing whether there existed sufficient evidence 

to warrant filing criminal charges. I expected that these reports would remain confidential, and 

did not disseminate them to any person or entity other than to the offices of the Attorney General 

and the Deputy Attorney General. 

20. As with the CIA tapes investigation, my investigation into the treatment of detainees 

held in United States custody overseas involved the interview of a substantial number of 

potential witnesses. Each witness's statements made in the course of his/her interview were 

memorialized in an FD-302. (See supra~ 12 (describing FD-302s)). Again, these interviews 

were done under my supervision and at my direction, in connection with assessing whether or 

not to recommend that further investigation be conducted and in two cases whether to file 

criminal charges. The attorneys on my team selected many of the witnesses to interview. Either 

I or an attorney from my team attended the overwhelming majority of these interviews along 

with one or more FBI Special Agents. Attorneys who attended the interviews, including myself, 
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actively participated in questioning the witnesses. Again, I personally reviewed virtually all of 

the resulting FD-302s and assisted in editing a number of the FD-302s generated from interviews 

in which I participated. To the best of my knowledge, none of the FD-302s prepared in 

connection with the CIA interrogations investigation have been disclosed in connection with any 

judicial or administrative proceedings to any person outside of the government or have otherwise 

been publicly disclosed. 

21. With respect to both the CIA tapes investigation and the CIA interrogations 

investigation, in addition to the reports described herein, I periodically provided oral briefings to 

the Attorney General and Deputy Attorney General. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 8th day of December, 2014. 
Hartford, Connecticut 
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